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Abstract 

Growing awareness of environmental and social concern 
and the pressing issue of climate change have forcefully re-
established sustainability policy as a part of consumer pol-
icy. The need for change in consumer behaviour and for 
more responsible lifestyles on the demand-side of the econ-
omy is challenging conventional concepts of consumer law 
and policy. While in particular EC policy traditionally relied 
on information and other ‘light-touch’ instruments, it ap-
pears timely to reflect on the effectiveness of this policy and 
the expediency of measures intended to overcome persistent 
barriers for sustainable consumption. Pending policy initia-
tives about to be taken by the Community, this paper intends 
to identify some of these barriers and depict the growth of 
sustainable consumption policy in Europe. It presents the 
existent tools of Community law and seeks to show the re-
cently enhanced position of sustainability policy in European 
politics. Beyond this descriptive purpose the paper thereby 
purports to frame the debate on sustainability policy and the 
law on the eve of a new political cycle of the European Un-
ion.  
 
 

                                                           
x In this paper the authors expand on their contribution made to the 
2008 Australian National Consumer Congress 
(http://www.ncc2008.com), Perth, 5 & 6 March 2008. 



 46 

1 Sustainability across Community law and policy  
 
On 3 March 2008, the Council of Ministers at its 2856th 
meeting uniting the Environment Ministers of the Euro-
pean Union, stressed, on the subject of “Sustainable 
Consumption and Production”, that it:  
 

1. “REITERATES that the promotion of sustain-
able consumption and production is one of the 
key challenges for the EU and that economic 
growth must be further decoupled from negative 
environmental impacts and must be achieved 
within the carrying capacity of ecosystems; 

 
2. WELCOMES the Commission’s intention to 

present a Sustainable Consumption and Produc-
tion Action Plan and an Action Plan on Sustain-
able Industrial Policy as early as possible in 
2008; EXPECTS the Action Plans to contain 
concrete objectives and actions such as reducing 
negative environmental impact by providing a 
framework for the design and introduction of 
new or improved products and establishing fa-
vourable market conditions for environmentally-
friendly technologies, products and services, 
elements for setting targets to improve energy 
and resource efficiency, promoting continuous 
improvement of performance labelling schemes, 
improving existing economic instruments, pro-
moting their wider use and mechanisms for their 
follow-up, enhancing internalisation of external 
costs, as well as promoting environmental man-
agement schemes and sustainable consumption 
and sustainable lifestyles; 

 
3. INVITES the Commission to present its Com-

munication on Green Public Procurement in 
2008, and ENCOURAGES the Commission to 
explore different measures, including the possi-
bility of setting targets, which should enable the 



 47 

EU and the Member States to reach the objective 
of fulfilling by 2010 an EU average level of 
Green Public Procurement equal to that cur-
rently achieved by the best performing Member 
States, and to establish a process involving the 
Member States for the identification of Green 
Public Procurement criteria and follow-up; 

 
4. UNDERLINES the need for a more sustainable 

use of natural resources in the EU, in relation 
also to the impact of this resources use beyond 
our continent, as highlighted in the Council con-
clusions of 23 October 2006.”  

 
Member States are thus reigniting the spark of a mean-
ingful sustainability policy spreading over several areas 
of Community responsibilities. We learn from these 
statements that at least three Commission documents 
are in the making, meant to design sustainability poli-
cies for consumption and production,1 for industry,2 and 
for public procurement.3 Elsewhere4 the Commission 
indicated that concepts of sustainability should become 
part of its policies on agriculture, energy, research and 
development policy, fisheries and transport. It is also 
continuing to examine the use of market-based instru-
ments for the greening of the economy.5 The approach-
ing end of the EU’s current political cycle, (a new 

                                                           
1 http://ec.europa.eu/environment/wssd/scp_en.htm. 
2 http://ec.europa.eu/environment/eussd/escp_en.htm.  
3 The reader is invited to take a glance at the websites of two Euro-
pean Commission departments, that of Directorate General Internal 
Market and Services (http://ec.europa.eu/internal_market/pub-
licprocurement/index_en.htm) and that of Directorate General 
Environment 
(http://ec.europa.eu/environment/ecolabel/whats_eco/gpp_en.htm).  
4 Commission Communication on the Mid-term review of the Sixth 
Community Environment Action Programme (COM(2007) 225 
final of 30 April 2007), pp. 15/6. 
5 Green Paper on market-based instruments for environment and 
related policy purposes (COM(2007) 140 final of 28 March 2007) 
and European Parliament Resolution of 24 April 2008.  
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European Parliament will be elected in June 2009 and 
the mandate of the present European Commission ex-
pires in October 2009) does not seem to bring a slow-
down in sustainability policy. On the contrary, 2008 
may possibly become the year when sustainability pol-
icy comes of age by establishing itself as the ingredient 
of practically all EU policies. What matters for the pri-
vate individual (and thus the consumer) is that all pol-
icy-makers, in these and other statements, expressly or 
implicitly, appeal to EU citizens to endorse sustainable 
lifestyles. Both the supply side and the demand side of 
the economy are asked to change and the homo 
œconomicus is henceforth expected to turn into a homo 
sustinens (Siebenhüner 2000). Lifestyle is a key word in 
this context. As a result, national wealth may soon no 
longer be measured in GDP but also as ecological well-
being6 and personal happiness, not as the ability to par-
ticipate in mass consumption but, inter alia, as a clear 
environmental consciousness.7 
Put boldly as a radical change of a postmodern econ-
omy, or humbly as the consumer’s contribution to a 
better natural and social environment, either way the 
EU’s political agenda spelled out above will impact on 
EC consumer law and policy. To assess this impact and 
to give the reader an idea about the state-of-play in sus-
tainable consumption law is the purpose of this treatise. 
Outside the field of environmental law and policy itself, 
the “greening of consumerism” is perhaps the most de-

                                                           
6 Environmental indicators or indicators that take account of the 
environment, such as IBED (Indicateur du bien-être durable) or 
ISEW (Indicator of Sustainable Economic Welfare), TPI. See also: 
http://www.beyond-gdp.eu.   
7 The European Parliament Resolution of 24 April 2008 on the 
Green Paper on market-based instruments for environment and 
related policy purposes “calls on the EU to distinguish gross eco-
nomic wealth per inhabitant from net economic, social and envi-
ronmental wealth as the true progress indicator (TPI); calls on the 
Commission and the Member States in consequence to study in 
more depth the possibility of measuring European growth using 
“green” indicators which factor in the wealth lost as a result of 
environmental damage” (paragraph 10).  
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veloped example for the spill-over effect of environ-
mental concerns into internal market policies. Although 
no attempt shall be made to provide an exhaustive de-
scription of today’s law enacted for that purpose, it is 
worthwhile taking a cursory glance over the acquis 
communautaire relevant to the area. It is intriguing to 
examine how the renewed political interest in sustain-
able consumption is reflected in legislation. Although 
hard questions must be asked about the effectiveness of 
these laws cumulating in the query: Does disclosure 
work? Sustainability policy for consumers so far has 
largely appealed to the rational faculties of the con-
sumer’s mind and the ability to adapt his and her behav-
iour to environmental concerns. But, with the prospect 
of climate change, are such relatively soft policies 
workable? Or do they need to be replaced by a ‘harder’ 
approach, mandated by the “climate imperative,” forc-
ing the market and the market-citizen to change more 
fundamentally?   
 
 
2 Barriers and drivers for sustainable consumption8 
 
A textbook definition based on the fullness of available 
research on sustainable consumption today would de-
scribe sustainable consumption as “the use of goods and 
services that respond to basic needs and bring a better 
quality of life while minimising the use of natural re-
sources, toxic materials and emissions of waste and 
pollutants over the life cycle, so as not to jeopardise the 
needs of future generations.” Under this – rather cum-
bersome – working title it has been debated at World 

                                                           
8 The ideas and issues raised in this chapter have been developed in 
depth before and are hence here presented without detailed refer-
encing. For a detailed analysis of the concept of sustainable con-
sumption, on empirical research on sustainable consumer behav-
iour, and on sustainable development as a consumer policy goal, 
we refer to prior publications (e.g., Reisch 2004a, b; 2005) and 
other literature (e.g.; Cohen/Comrov/Hoffner 2005; Cohen/Murphy 
2001; Jackson/Michaelis 2003; Michaelis/Lorek 2003). 
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Summits and lesser events as the consumer’s contribu-
tion to the ‘greening’ of the economy.  
One could put it much simpler however. Sustainable 
consumption is – at least within the policy debate re-
flected in this essay – environmental economics for 
consumer markets.9 While there is an important aca-
demic and civil society debate on the scale and scope of 
this concept, in particular on the dimensions of social 
and cultural sustainability and the relative “strength” or 
“weakness” of the ecological sustainability, a broad 
consensus has emerged within and across the different 
arenas of debate that the goal of environmental sustain-
ability across generations constitutes the very core of 
sustainable development. Sustainable consumption is 
hence viewed as a concept of law and policy aiming to 
steer consumer behaviour towards more environmen-
tally-friendly, and possibly socially equitable consump-
tion choices.  
More practically speaking, sustainable consumption 
policy shall encourage consumers to choose products 
and services which are – in both production and use – 
energy-efficient, resource “light”, minimally polluting, 
and disposable and/or recyclable with the least impact 
on the environment at the end of their lifespan. More-
over, these products (and their production technologies) 
should not impose irreversible risks on society, should 
not harm norms of other cultures and should be pro-
duced under socially acceptable conditions. More diffi-
cult to communicate than these straightforward strate-
gies of “high efficiency” and “more fairness” are strate-
gies of “sufficiency.” These include a reflection upon 
one’s needs prior to any purchase, the decision to con-
sume less, and/or to opt for communal use of products 
(pooling, sharing, leasing). 
Research on sustainable consumption has generated 
empirical evidence on barriers and drivers that hinder 
and motivate consumers to adapt more sustainable life-
styles. On the negative side a number of factors have 

                                                           
9 http://ec.europa.eu/environment/enveco/index.htm. 
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been identified as posing barriers to change such as 
higher prices, modest interest in low level behaviours, 
entrenched habits and norms, “lock-ins” due to long-
term binding strategic consumption decisions, perceived 
inconvenience of “green” products and services, unat-
tractive design, low sense of agency of consumers, lack 
of trust in scientific results, and psychological effects 
such as the preference of the present have been detected 
as important barriers to change. On the positive side, 
factors such as the good example of key influencers, 
government and attractive protagonists, supporting so-
cial norms of groups and networks, useful information 
and reinforcing feed-back mechanisms as well as the 
possibility to save money and time have been recog-
nised   as motivating consumers to opt for more sustain-
able consumption options. When looking at these fac-
tors, the emphasis is on encouragement and informed 
choice, i.e., on “soft politics”, rather than on top-down 
steering and governmental coercion.  
As opposed to consumers out to maximize self-benefits, 
the ideal type of the homo sustinens weighs up not only 
the economic, but also ecological, social and cultural 
implications – or “externalities” – of his or her con-
sumption choice. There is strong empirical support that 
the self-benefit rationale of individuals is indeed kept in 
check by equally relevant preferences for fairness and 
social justice. These values and preferences, in turn, 
have to be cultivated and supported in society. An ap-
peal to personal ethics, to the conscience, can spark 
change. Yet, consumers can easily become frustrated if 
the infrastructure does not support their willingness, and 
if these lifestyle changes do not work out in their daily 
struggle to play their part as market players, household 
members, and consumer-citizens. After all, “the right 
action within wrong structures” is only an option for a 
small group of very engaged consumers.  
Hence, there is a case for “making the sustainable 
choice the easy choice”, in particular for making use of 
the power of respective default settings that favour more 
sustainable consumption options – not only, but also via 



 52 

legislation and financial rewards. In light of today’s 
highly complex and fast-moving consumer markets on 
the one hand, and the time-poor, overstrained and in-
formation confused postmodern consumer on the other 
hand, there is a high chance that consumers will em-
brace policies that deal with issues of sustainability 
(which are complex in themselves) “upstream.” Evi-
dence from the success of labels such as the EU Energy 
Labels shows that if the process of labelling is transpar-
ent and the involved actors – technical experts, policy 
makers, consumer advocates, companies – are trustwor-
thy, consumers are more than willing to transfer their 
responsibility “upstream,” thereby disburdening them-
selves from a responsibility most of them cannot seri-
ously assume.    
Research has indeed highlighted the potential positive 
role of “harder” policy tools such as providing a suppor-
tive infrastructure (e.g., easy and comfortable access to 
wage sorting facilities and refund systems), regulated 
information (e.g., easy-to-understand energy labels, Top 
Runner labelling), financial reward schemes (e.g., sub-
sidy schemes for innovative energy systems in housing, 
tax rewards for sustainable transport use), and legal in-
struments (e.g., bans on products, packaging, or product 
use). As regards the latter, environmental legislation 
also benchmarks socially accepted corridors of con-
sumption possibilities and hence bears the important 
side effect of narrowing the gap between the effort put 
into sustainable consumption by sustainability frontrun-
ners and the mass of hedonistic consumers. According 
to the so-called “high justice argument” developed in 
the literature (Neuner 1991), a major de-motivator for 
more sustainable consumption is the perception that 
relevant others take advantage of one’s extra efforts and 
are not contributing “their fair share” (e.g., paying a 
premium for green electricity or fair bananas while 
one’s peers save money by buying the cheaper, less 
sustainable options). Phasing out unsustainable products 
or product options can help reconcile the quest for jus-
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tice and fairness since it democratises consumption op-
tions.  
In a nutshell: While behavioural changes are in general 
difficult to be brought about by law, there is leeway to 
influence (often entrenched) behavioural patterns of 
consumers by legislation and to stabilize new behav-
ioural patterns with the support of environmental and 
consumer legislation. The following example illustrates 
this point.  
 
 
3 Consumer law and environmental law as con-

sumer policy tools 
 
3.1 Origins  
 
In the EU, consumer policy and environmental policy 
have a common history.10 Both were absent from the 
original concept of European integration designed in the 
1950s. Both emerged in the 1970s and 1980s in an overt 
attempt to broaden the appeal of the Community beyond 
economic affairs. In their infant stage they were housed 
in the same department of the European Commission 
(until 1989). Both consumer and environmental policies 
were first advanced by soft-law instruments, such as 
policy programmes and Action Plans. This is their 
common feature up to the present, if one takes a look at 
the Sixth Environmental Action Programme of the 
European Community 2002-201211 and the EU Con-
sumer Policy Strategy 2007-201312.  
The confluence of environmental and consumer law can 
be observed from the outset. Looking into the Commu-

                                                           
10 For an analysis of the origins of EU consumer law and policy see 
the seminal work of S. Weatherill (1997).  
11 Decision No 1600/2002/EC of the European Parliament and of 
the Council of 22 July 2002 laying down the Sixth Community 
Environment Action Programme (OJ L 242, 10.9.2002, p. 1). Web-
site: http://ec.europa.eu/environment/newprg/index.htm.  
12 Commission Communication COM(2007) 99 final of 13 March 
2007.  
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nity’s statute book, the 1976 Bathing Water Directive is 
one of the earliest examples and one that also demon-
strates how in particular health concerns help to argue 
the case for legislative intervention. The Directive has a 
double purpose: it aims (1) to protect bathers from 
health risks and (2) to preserve the environment from 
pollution.13 The transposition term of the new Bathing 
Water Directive of 200614 expired recently,15 which 
provides a neat illustration of the continuing signifi-
cance of a 30-year joint consumer/environment Direc-
tive.  
Environmental and consumer policy were both vested 
with their own constitutional power-base in the Treaty 
reforms of 1987 (the Single European Act: Articles 174 
to 176 EC Treaty16) and 1993 (the Maastricht Treaty: 
Article 153 EC Treaty17). The evolution of the two poli-
cies has run on tracks, which, if not parallel, are never-
theless close together. Perhaps most important for the 
economics of consumer policy, both environmental pro-
tection requirements (Article 6 EC Treaty18) and con-
sumer protection (Article 153(2) EC Treaty19) are re-

                                                           
13 http://ec.europa.eu/water/water-bathing/index_en.html. 
14 Directive 2006/7/EC concerning the management of bathing 
water quality (OJ L 64, 4.3.2006, p. 37) repeals Directive 
76/160/EEC as amended.  
15 On 24 March 2008.  
16 Former Articles 130r to 130t before the coming into force of the 
Amsterdam Treaty. To become Articles 191 to 193 of the Treaty of 
the Functioning of the European Union (Lisbon Treaty).  
17 Former Article 129a before the coming into force of the Amster-
dam Treaty. To become Article 169 of the Treaty of the Function-
ing of the European Union (Lisbon Treaty).   
18 Article 6 of the EC Treaty reads: “Environmental protection 
requirements must be integrated into the definition and implemen-
tation of the Community policies and activities referred to in Arti-
cle 3, in particular with a view to promoting sustainable develop-
ment.” To become Article 11 of the Treaty of the Functioning of 
the European Union (Lisbon Treaty).  
19 Article 153(2) EC Treaty reads: “Consumer protection require-
ments shall be taken into account in defining and implementing 
other Community policies and activities.” To become Article 12 of 
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quired to be integrated into other Community policies. 
It is submitted that these integration requirements, now 
to become Articles 11 and 12 of the (Lisbon) ‘Treaty on 
the Functioning of the European Union,’20 expected to 
enter into force in 2009, are the constitutional founda-
tions for sustainable consumption policies in Europe.  
 
 
3.2 Integration requirement: the example of energy 

labelling  
 
The functioning of the integration requirement is per-
haps best illustrated by referring to the example of en-
ergy labelling. On the occasion of the Amsterdam 
Treaty (1998/9), the Commission put forward a strategy 
for implementing Article 6 of the EC Treaty in the so-
called “Cardiff Process.”21 In implementing this policy, 
the Commission proposed a series of measures to inte-
grate environmental objectives in various areas of the 
internal market.22 In its wake, Regulation 880/92 was 
replaced by Regulation 1980/2000 on a revised Com-
munity eco-label award scheme.23 A growing volume of 
“Community eco-labels” were the result,24 the latest 

                                                                                                             

the Treaty of the Functioning of the European Union (Lisbon 
Treaty).  
20 Article 11: Environmental protection requirements must be inte-
grated into the definition and implementation of the Union policies 
and activities, in particular with a view to promoting sustainable 
development. 
Article 12: Consumer protection requirements shall be taken into 
account in defining and implementing other Union policies and 
activities. 
21 Commission Communication on a partnership for integration: a 
strategy for integrating the environment into EU policies (Cardiff - 
June 1998) (COM(98) 333 final). Also see: Commission working 
document - Integrating environmental considerations into other 
policy areas - a stocktaking of the Cardiff process (COM(2004) 
394 final).   
22 Commission Communication “Single Market and Environment” 
(COM(99) 263 final of 8 June 1999).  
23 OJ L 237, 21.9.2000, p. 1  
24 http://europa.eu/scadplus/leg/en/lvb/l28020.htm.  
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being an update of an energy-efficiency labelling pro-
gramme for office equipment.25 Interestingly, office 
equipment is where environmental labelling has already 
become “transatlantic” in a joint EU-US scheme26 
which points to the opportunity to cooperate with third 
countries on sustainability issues.  
Directive 2005/32/EC establishing a framework for the 
setting of ecodesign requirements for energy-using 
products27 (the EuP-Directive) is also a fruit of this pol-
icy.28 Among other things, it requires manufacturers to 
inform the consumer of the characteristics and envi-
ronmental performance of the product and how to 
minimise the environmental impact when using the 
product.29 In order to ensure that the “consumer inter-
est” is taken into account in this debate on regulated 
information, the Commission has organised a Consulta-
tion Forum in which consumer advocates are repre-
sented.30  
Directive 92/75/EC on the indication by labelling and 
standard product information of the consumption of 
energy and other resources by household appliances31 
(the SAVE or Energy Efficiency Labelling Directive)32 
was subject to a recent European Parliament own-

                                                           
25 Regulation (EC) No. 106/2008 of 15 January 2008 on a Commu-
nity energy-efficiency labelling programme for office equipment 
(recast version) OJ L 39, 13.2.2008, p. 1.  
26 Agreement between the Government of the United States of 
America and the European Community on the coordination of 
energy-efficiency labelling programmes for office equipment (OJ L 
381, 28.12.2006).  
27 OJ L 191, 22.7.2005, p. 29.  
28 http://ec.europa.eu/enterprise/eco_design/index_en.htm.  
29 A website (http://www.eup4light.net) is dedicated to publicise 
the findings from EC projects related to the Eco-Design Directive.  
30 A joint consultation project of BEUC, ANEC, ICRT, Ökoinstitut 
and Copenhagen Business School develops product specific Con-
sumer Briefings to consult these consumer advocates 
(http://www.eupconsumer.eu). 
31 Directive 92/75/EC on the indication by labelling and standard 
product information of the consumption of energy and other re-
sources by household appliances (OJ L 297, 13.10.1992, p. 16).  
32 http://ec.europa.eu/energy/demand/legislation/domestic_en.htm.  
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initiative report “Action Plan for Energy Efficiency: 
Realising the Potential” that called for energy savings of 
20% by 2020 to be made through increased efficiency.33  
3.3 Policy priorities today  
 
The 1990s were marked by enthusiasm for sustainable 
consumption. Evidence for this is the Second Progress 
Report34 following Fifth Action Programme “Towards 
Sustainability”35 of 1993 that identified sustainable con-
sumption as one of the priority areas by stating that “the 
Community will further develop instruments and action 
to enhance innovation in industry in relation to further 
development and promote awareness and changes in 
behaviour by industry and consumers with a view to 
moving towards more sustainable patterns of production 
and consumption.” With the turn of the century, interest 
in sustainable consumption seemed to have diminished 
for a while. It was scarcely mentioned in EU policy 
papers like the Consumer Policy Strategy 2002-2006.36 
Now, the EU Commission Policy Strategy 2007-201337 

                                                           
33 European Parliament press release of 30 January 2008 “MEPs to 
debate energy labelling of products”. 
34 Progress Report from the Commission on the implementation of 
the European Community programme of policy and action in rela-
tion to the environment and sustainable development “Towards 
Sustainability” (COM (95) 624 final of 10 January 1996).  
35 OJ C 138, 17.5.1993, p. 1. Online: http://ec.europa.eu/environ-
ment/actionpr.htm. Also see Decision No. 2179/98/EC of the Euro-
pean Parliament and the Council of 24 September 1998 on the 
review of the European Community programme of policy and ac-
tion in relation to the environment and sustainable development 
“Towards Sustainability” (OJ L 275, 10.10.1998, p. 1) and Com-
munication from the Commission – Europe’s environment: What 
directions for the future? The global assessment of the European 
community programme of policy and action in relation to the envi-
ronment and sustainable development, “Towards sustainability” 
(COM(99) 543 final).  
36 Commission Communication “Community Consumer Policy 
Strategy 2002-2006” (COM(2002) 208 final of 7 May 2002 (OJ C 
137, 8.6.2002, p. 2).  
37 Commission Communication COM(2007) 99 final of 13 March 
2007.  
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formulates the Commission’s policy objectives as fol-
lows:  
 

“Empowered and informed consumers can more easily 
make changes in lifestyle and consumption patterns contrib-
uting to the improvement of their health, more sustainable 
lifestyles and a low carbon economy. Consumers are major 
contributors to environmental challenges such as climate 
change, air and water pollution, land use and waste. The 
protection of the environment and the fight against climate 
change calls for better information in areas, such as energy 
and transportation, where informed consumers could make a 
real difference.”  

 
Sustainable consumption has thus confirmed its place in 
EC consumer policy.  
 
 
4 Does disclosure work?  
 
Sustainable consumption, we have seen, has many fac-
ets. But one of its basic patterns is faith in consumer 
information as a suitable tool for influencing behaviour. 
This paper has quoted expressions of this faith in EU 
law that may, however, only be examples for a more 
general trend. But with some 20-30 years of experience 
with “greening consumerism”, telling the consumer 
about the environmental consequences of his and her 
actions has not yet led to a reversal of dangerous trends. 
Waste and pollution driven by the vices of the consumer 
society is a phenomenon neither the EU nor anybody 
else was able to change fundamentally. While there are 
some signs of hope as regards environmental attitudes 
and values of European consumers,38 the vicious circle 
                                                           
38 The Eurobarometer survey of March 2008 shows that over two-
thirds of Europeans prefer policy decisions on the environment to 
be made at European Union level, Europeans are increasingly 
aware of the role played by the environment in their daily lives. 
More than 95% of European citizens feel that it is important to 
protect the environment. Some 80% also feel it influences their 
quality of life and consider that they have a role to play in protect-
ing it. Climate change tops the list of Europeans' environmental 
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continues spinning and the virtuous circle is still slow in 
moving.  
Consumer information is a tenet of consumer policy in 
the EU.39 But the debate to which this paper intends to 
contribute may begin to investigate the effectiveness of 
policies devised to inform the consumer about the pur-
chasing decision he or she makes. The workability of 
this approach has a lot to do with the image of the con-
sumer we have: How shrewd or how gullible is the con-
sumer? Does it suffice to take the average consumer as 
a guideline or do we need to include vulnerable or, in-
deed, the irresponsible consumer in our calculation? 
How capable is the consumer of discerning the informa-
tion offered and allowing himself/herself to be influ-
enced by it?  
Consumer information policy has also to do with the 
governance of retail markets and the proportionality of 
legal intervention. Some products that are deemed dan-
gerous are simply banned, such as sprays that were 
damaging the planet’s ozone layer. But common light 
bulbs, for instance, are not banned in order to make use 
of energy-saving bulbs compulsory. Encouraging pur-
chasing decisions in favour of low-carbon products is a 
policy of persuasion. Where it is held that a labelling 

                                                                                                             

concerns, followed by pollution and man-made disasters 
(IP/08/445,13/03/2008, 
http://ec.europa.eu/public_opinion/index_en.htm).  
39

 The very recent legislative proposal for nutritional labelling for 
foodstuffs is another example worth quoting (Proposal for a Regu-
lation on the provision of food information to consumer 
(COM(2008) 40 final of 30 January 2008). Also see Commission 
press release IP/08/112 “Commission proposal to overhaul EU 
food labelling rules” of 30 January 2008).  If adopted the Regula-
tion would require pre-packaged food to display key nutritional 
information on the front of the package. General requirements on 
how nutrition information should be displayed on food labels are 
also set out. In a wider context, the proposal can be linked to the 
“EU Platform for Action on Diet, Physical Activity and Health”, 
better known as “the Brussels Obesity Agenda” 
(http://ec.europa.eu/health/ph_determinants/life_style/nutrition/plat
form/platform_en.htm). 
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requirement suffices while product bans or a composi-
tion requirement are not, decision-making power is 
transferred away from the public authorities to the con-
sumer. We trust the consumer to accept this advice. But 
to what degree do we still think that this approach is the 
right policy choice?  
From a policy maker’s perspective, disclosure regula-
tion is an attractive policy tool at first sight: It is com-
paratively easy to pass in the political process (due to 
the ideological hostility to more compulsory tools), is 
less costly and less interfering in consumers’ autonomy. 
Moreover, in the form of individualized disclosure, it 
can be tailored to the individual need for information.40 
However, there are limits to disclosure as a policy tool: 
It cannot cure conflicts of interest and deals with symp-
toms rather than with the problems themselves. More-
over, “light touch” policies in general do not work in 
cases where penalty fees should be used to prevent and 
sanction unlawful behaviour. While this has been ac-
knowledged for “health and safety” issues within con-
sumer policy, it is not (yet) accepted for sustainability 
issues. What is probably the most important shortcom-
ing is the fact that regulated information is often simply 
not understood by the target group – the consumers. 
There is more than anecdotal evidence that “50 percent 
do not know what 50 percent is (Kruger/Vargas 2008).” 
Hence, regulated disclosure is often both ineffective and 
burdensome on industry. To cure this systematic prob-
lem, the British Better Regulation Executive in coopera-
tion with the British National Consumer Council has 
recently developed a strategy on more effective regu-
lated information. The core idea is that all regulated 
consumer information (such as labels, information leaf-
lets, etc.) has to pass a five-step process that tests its 

                                                           
40 For instance, in the new German law on Consumer Information 
(Verbraucherinformationsgestz) which came into force 1st May 
2008. The law allows the individual consumer to ask public bodies 
(but not companies) for specific product related information.  
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usefulness and comprehensibility with real consumers.41 
While is it premature to evaluate this process, inde-
pendent monitoring and accompanying research on its 
effectiveness will show in a few years whether this new 
approach can indeed help to break barriers and open a 
path for more sustainable consumer decisions.    
Another innovative impetus comes from behavioural 
economics, which has been recently “discovered” by 
consumer policy makers as a useful approach for evi-
dence-based and more effective policy making42 (e.g.: 
Beales 2008; OECD 2007). The behavioural economics 
literature describes circumstances where people’s be-
haviour is systematically biased in one way or another 
(e.g.: Camerer/Loewenstein 2004). For example, behav-
ioural economists have demonstrated that people have 
inconsistent attitudes towards risk, uncertainty, and dis-
counting that lead them to make decisions that they may 
regret later in life. Experiments in the laboratory and 
results in the real world have shown that people’s sensi-
tivity to losses relative to gains is greater than implied 
by the expected utility approach. Behavioural econom-
ics has highlighted the importance of contextual or 
‘framing’ effects in decision making. And experiments 
and everyday observations have confirmed that some 
decisions are influenced by altruism and fairness – not 
just by narrow self-interest. What is particular relevant 
in the discussion of sustainability and the law is the 
power of default settings which can be created by regu-
lation, as well as measures  that overcome so-called 

                                                           
41 See the Report at: http://bre.berr.gov.uk/regulation/re-
form/next_steps/too_much/ (November 2007), also for empirical 
evidence of the extent of incomprehension among average con-
sumers.  
42 The most relevant current example being the Review of Austra-
lia’s Consumer Policy Framework, Vol. 1 Summary 
(http://www.pc.gov.au/inquiry/consumer) which is explicitly based 
on behavioural economics.  
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hyperbolic discounting, the preference of the present 
over the future (Reisch 2008).43  
While few people would dispute these findings from 
behavioural economics research, the policy implications 
are still open to debate (Rischkowsky/Doering 2008). 
The findings generally do not require radical changes to 
regulations or regulatory processes. In large part, de-
signing regulation using behavioural insights is similar 
to addressing other ‘market failures’, such as external-
ities. There is still a need for consideration of the sig-
nificance of the problem and the costs and benefits of 
intervention. Much policy is already based on, or im-
plicitly accounts for, behavioural economic tenets. The 
greatest benefit of recent behavioural economics work 
will probably be to improve policy in specific areas 
such as by improving information disclosure (Produc-
tivity Commission 2007). The potential of this approach 
has recently been shown in several empirical studies on 
the effects of providing life-cycle cost information to 
consumers (overview in: Kaenzig/Wüstenhagen 2008). 
Taking exiting cognitive biases into account and work-
ing with a specific type of framing of cost information, 
the authors could show that consumer information on 
life-cycle costs stimulated long term thinking and could 
help overcome consumers’ hyperbolic discounting bias 
and hence promote investment decisions for products 
with lower operating costs.  
 
 
5 Outlook 
 
The EU’s political agenda is moving fast. On 16 July 
200844 the European Commission published Action 

                                                           
43 For a detailed literature review see the Roundtable on Behav-
ioural Economics and Public Policy organized by the Australian 
government in 2007 (http://www.pc.gov.au/research/confproc/ 
behaviouraleconomics). 
44 Commission press release IP/08/1154 of 16 July 2008 “EU pro-
motes sustainable products and technologies: a package of actions 
for sustainable consumption, production and industry”  
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Plans on Sustainable Consumption and Production 
(SCP) and on the Sustainable Industrial Policy (SIP), 
along with a Commission Communication on Green 
Public Procurement and proposals to revise the Energy 
using Product Directive 2005/32/EC and the Ecolabel 
scheme.45 The package includes a legislative proposal to 
amend the SAVE or Energy Efficiency Labelling Direc-
tive 92/75/EC. A proposal for a Directive on Green 
Public Procurement may follow. Plainly, the “climate 
imperative” is making its weight felt in regulatory terms 
and provides a forceful impetus for action and steps 
toward a low-carbon economy. Consumer law and pol-
icy can contribute by delivering such a change in eco-
nomical patterns.  

                                                           
45 http://ec.europa.eu/environment/ecolabel/index_en.htm. 
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